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DOCKET ENTRIES 


Proceedings 
Filed complaint and issued summons. 
Filed plaintiffs’ affidavit and ORDER to SHOW CAUSE 
why an order should not be entered pending a final 
hearing and determination of this action prelimin- 
arily enjoining the defendants from effectuating, 
administering and enforcing the provisions of 
Title 19 Sec. 86.21(k) and 86.17 etc. as indicated, 
ret. on Feb. 17, 1976 at 4:30 rm. 619.--- METZNER, J. 
Filed plaintiffs’ memorandum of law in support of 
tine above. 
Filed plaintiffs' affidavit of Richard Dorn in 
support of application for preliminary injunction. 
Filed plaintiffs’ reply memorandum of law. 
Filed summons with marshal's return. Served on: 
Hugh Carey by Paul Gioia on 2/27/76 
Robert Whalen by Ambrose Donovan on 3/9/76 
Filed defendants memorandum f law. 
Filed OPINION #44110. The motion fer preliminary 
injunction is denied and the complaint is dismissed. 
So ordered. Metzner, J. m/n 
Filed JUDGMENT AND ORDER in favor of defendants, 


dismissing the complaint. -- Clerk. m/n 


Docket Entries 


Date No. Proceedings 
04-22-76 10 Filed plaintiffs notice of appeal to the USCA for 


the 2nd Circuit from judgment dismissing the 
complaint - copy mailed to Atty. Gen'l State of 
New York. 
04-22-76 11 Filed plaintiffs Undertaking for costs on appeal 
$250.00 - Fidelity & Deposit Co. of Maryland. 
04-29-76 12 Filed notice that the record on appeal has been 
certified and transmitted to the USCA for the 2nd 


Circuit. 
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COMPLAINT 


UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


NATIONAL UNION OF HOSPITAL AND HEALTH 
CARE EMPLOYEES, RWDSU, AFL-CIO, and 


ee 


DISTRICT 1199, NATIONAL UNION OF Civil Action 
HOSPITAL AND HEALTH CARE EMPLOYEES, i. No. 
RWDSU, AFL-CIO, 
Plaintiffs, : COMPLAINT 
Vv. 
HUGH CAREY, GOVERNOR OF THE STATE OF : 


NEW YORK; and RORER”? P. WHALEN, COM- 
MISSIONER OF HEALTH OF THE STATE OF 
NEW YORK, 


Defendents. 


Plaintiffs, by their attorneys, Sipser, Weinstock, 


Harper, Dorn & Leibowitz, complaining of defendants allege: 


1. This action seeks a declaratory jucagment pursuant 
to 28 U.S.C. §2201 that the provisions of Sections 86.21 (k) and 
86.17 of the Administrative Rules and Regulations of the Com- 
missioner of Health, 10 N.Y.C.R.R. 86.21(k) and 86.17 are null, 
void and ineffective under the Supremacy Clause in Article VI 
of the United@ States Constitution insofar as said regulations 
are in conflict with the United States Social Security Law and 


the regulations thereunder, particularly Section 1396a(a) (13) (D) 


of Title 42 of the United States Code, and insofar as they further 
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conflict with the United States Labor Management Relations Act 


of 1947, as amended, 29 U.S.C. §§151 et. seg. This action further 


seeks a permanent and preliminary injunction, enjoining the 
defendants from effectuating, administering ané enforcing the 
provisions of Title 10, Sections 86.21(k) and 86.17 of the Admin- | 


istrative Rules and Regulations of the Commissioner of Health, 


10 N.¥.C.R.R. 86.21(k), 86.17 and any other regulation which 
prohibits or restricts the payment of the actual reasonable costs 
of health care services aS mandated in 42.U.8.C. §1396(a) and 


the regulations promulgated pursuant thereto. 


2. This action arises under the Supremacy Clause in 
Article VI of the Constitution of the United States; under Title 
NIX of the Social Security Act, the Act of July 20, 1965, 79 Stat.. 
344, 42 U.S.C. §1396, et seg. and under the Labor Management 


Relations Act o! 1947, as amended, 29 U.S.C. §151 et seq. 


3. Jurisdiction is conferred upon the court pursuant 
to 28 U.S.C. §1331(a) as the matter in controversy exceeds the 
sum or value of $10,000 exclusive of costs and interests and 
arises under the Constitution and Laws of the United States as 
set forth above; and is further conferred pursuant to 28 U.&.C. 
§1337 as the action arises under an Act of Congress regulating 
commerce, i.e., the Labor Management Relations Act of 1947, as 


emenéea (hereinafter "LMRA"). 


4. Plaintiff, National Union of Hospital and Health 
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Care Employees, RWDSU, AFL-CIO (hereinafter "National Union") 
is a labor organization as defined in Section 2 of the LMRA, 
26 U.8.C. §152(3) with principal offices locatea in the City, 
County, and State of New York. The National Union represents 
for purposes of collective bargaining over 80,006 employees of 
health care institutions within the United States, in>luding 


over 50,00C in New York State. 


5. Plaintiff, District 119°, National Union of 
Hospital and Health Care Employees, RWDSU, AFL-CIO (hereinafter 
"District 1199") is a labor organization which is an indivisible 


part of the plaintiff National Union. District 1199 negotiates 


collective bargaining agreements for over 50,000 of its members 
employee in health care institutions which receive Medicaid funds 


from the State of New York. 


6. Defendant, Hugh Carey is Governor of the State of 
New York, having been duly elected to such office and presently 
serving as such, in which capacity said defencant is the chief 
administrative officer charged with the duty anc responsibility 
of executing and administering, or causing to be executed or 
a@ministerea, all of the laws and regulations of the State of 


New York. 


7. The defendant, Robert P. Whalen is Commissioner 
of Health of the State of New York, having been duly appointed 


to that position and presently serving as such, in which capacity 
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saieé déefen@ant is the chief officer of the Department of Health 
charceé with the @uty and responsibility of promulgating regula- 
tions for the administration of the State medical assisté..ce 

plan for indigents, popularly known as "Medicaid" and to supervise 
and control the quality of medical and remedial care given by 


hospitals in the State of New York. 


8. Me@icaia is a state plan to furnish medical 
assistance to the indigent. New York receives federal grants 
for its Medicaid plan under Title xIx of the Social Security Act, 
Grants to States for Medical Assistance Programs, 42 U.S.C. §1336 
et seg.In order to be approved for such grants, a state plan 
must meet the requirement of Title XIX and of the regulations 


promulgated pursuant thereto. 


9. Prior to the effectuation of the regulations 
under challenge herein, health care institutions were re- 
imbursed for the actual costs of inpatient services, 
including the costs of employee wage and benefit increases 
negotiated in ectiective bargsitine, provided to persons eligible 
under the plan. ‘he reimbursement rate for each institution was 
computed annually by the Sefendant Commissioner based on the 
actual costs incurred by an institution providing services anc 
coul@ be acjusted during the pay year to allow for negotiated 
employee wage and benefit increases so as to reflect actual 


current costs. 


10. Upon information and belief, on or about 
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November 1, 1975 the defendant Commissioner of Health, without 
approval of the Secretary of Health, Education and Welfare of 

the United States, effectuated Sections 86.21(k) and 86.17, 10 
N.Y.C.R.R. 86.21(k), 86.17. Section 86.21(k) freezes the rate 

of reimbursement for the costs of inpatient services that a 
health care institution is entitled to receive under Medicaid to 
the rate of reimbursement received in the fiscal year 1975 subject 
to certain criteria enumerated in Section 86.17 which allows for 
adjustment of said rates based on considerations not relevant 


herein. Such freeze prohibits a health care institution from 


no ) 


receiving payment or rate adjustments for the costs of employee 
wage and benefit increases negotiated in collective bargaining 


agreements after the effective date of the freeze regulation. 


ll. Regulation 10 N.Y.C.R.R. 86.21(k) provides: 


"Effective for fiscal years ending in 
1976 and thereafter allowable costs per 
unit of service (inpatient day, clinic 
visit, etc.) in a base year will not in- 
clude any cost increases over the prior 
year which are in excess of the inpatient 
factor used by the Depsrtment in deter- 
mining the reimbursement rate in effect 
Guring such base year unless the cost 
increases in the base year resultedc in 
a rate revision Curing the rate year in 
accordance with Section 86.17." 


12. Regulation 10 N.Y.C.R.R. 86.17 provides: 
“Revisions in Certified Rates 


(a) The State Commissioner of Health may 


consider only those appliceticns for prospective 
revisions of certified rates which are based on 


(1) requests for revisions in 1975 re- 
imbursement rates for cost ircreases incurred 
prior to the effective date of this section; 
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(2) errors made in the rate computation 
process or in the submission by a me€ical facility 
which have been brought to the attention of the 
Commissioner within the time limits prescribed 
in Section 686.16; 


(3) significant increases in the over-all 
operating costs of a medical facility resulting 
from the implementation c~ additional programs, 
staff or services specifically mandated for the 
facility by the Commissioner; 


(4) significant increases in the over-all 
cperating costs of a medical facility resulting 
from capital renovatioi, expansion, replacement 
or the inclusion of new programs, staff or ser- 
vives, approved for the medical facility by 
the Commissioner; 

(5) requests for waivers of any provisions 
of Part 86 for which waivers may be granted by the 


Commissioner as prescribed in specific sections; 
and 


(6) changes in the method of providing 
eervices which result in a lower over-zll cost 

for the services provided." 

13. The impact of this "freeze" arbitrarily and 
capriciously adopted by the Commissioner of Health of the State 
of New York has already injured the membership of the National 
Union recently in connection with tue strike and settlement 
between the National Union and Lakeshore Nursing Home, located 
in Rochester, New York. Subsequent to a lawful strike, engagec 


in by the National Union against Lakeshore Nursing Home, the 


parities, on or about December 29, 1975, entered into a collective 


bargaining agreement providing for reasonable increases in wages 


and benefits. In view of the impending "freeze" regulations, 
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it was provided in Appendix C, subéivision (4) of the said 
agreement as follows: 


"Tt is understood and agreed that 
if the appropriate New York State 
authorities reject the rate adjustment 
as requested by the Employer, then, and 
in that event, this Agreement in its 
entirety shall be deemed null and void 

: ané the Union may continue the present 
strike ané@ picketing against the Home." 


14. Efforts py the National Union and the Lakeshore 


Nursing Home sincerely and Gilicently made, to seek reimbursement - 


for these wage increases, were rejected by the defendant Com- 
missioner of the Department of Health of the State of New York 
by virtue of said regulations 86.21(k) and 86.17 freezing 
MeGicaia reimbursement rates and prohibiting shiuermenks of said 
rates. The agreement entered into became null and void and the 
strike ené picketing, which had been settled by the agreement, 


were continued. 


2 


od 
15. District 1199 is a party to a collective bargain- 
ing agreement now in effect with the League of Voluntary Hospitals 


and Homes of New York, Inc. (hereinafter the "League"), an 


employer association of hospitals and nursing homes employing 
over 40,000 members of District 1199. Negotiations for a new 
e ‘ agreement to replace the current agreement which expires on 
June 30, 1976 will commence in or about May of 1976. There are 
over fifty (50) voluntary Hospitals and Homes involved in these 


negotiations as members of the League and approximately forty 


_ at ali 3 7 TE BES ee Te 
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thousand (40,000) employees performing various services are 
effected. All of these Hospitals and Homes receive Medicaid 
payments and are directly affected by the Medicaid "freeze" 
regulations instituted by the defendant Commissioner of the 


Department of Health, which regulations are being 


strictly enforced. ‘Representatives of the League have informeé 
officers of District 1199 that the "freeze" regulations will make 
it impossible to egree to any increases in wages or other monetary 
items of collective hargaining anda meaningful collective bargain- 
ing will thereby be rendereé impossible, leaving no choice other 


than a lawful resort to, but undesired use of, the right to strike. 
AS AND FOR A FIRST AND DISTINCT CAUSE OF ACTION: 


16. 42 U.SsCs. FiSS6 (a) (13) (D) provides as follows: 


"(a) A state plan for medical assistance must - 


exe kk ke & 


(13) provide - 


zxraekk & 


(D) for payment of the reasonable 
cost of inpatient hospital services pro- 
viéed under the plan, as determined in 
accordance with methods and standards, 
consistent with section 1320a-1 of this 
title, which shall be Geveloped by the 
State and reviewed and approved by the 
Secretary and (after notice of approval 
of the Secretary) included in the plan.... 


17. Pursuant to the authority of 42 U.S.C. §1302 and 
42 U.S.C. § 1396(a) (13) (D) the Secretary of the Department of 


Health, Education and Welfare promulgated regulations and standards 


ne earns RRR TT 
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for the implementation of reasonable costs including 20 C.F.R. 


§405.402 which provides in relevant part that: 


10 


"(a) In formulating methods for making 
fair and equitable reimbursements for services 
rendereé beneficiaries of the program, payment 
is to be made on the basis of current costs of 
the individual provider, rather than costs of 
a past period or a fixee negotiated rate. All 
necessary and proper expenses of an institution 
in the production of services, including normal 
standby costs, are recognized. Furthermore, the 
share of the total institutional cost that is 
borne by the program is related to the care fur- 
nished beneficiaries so that no part of their 
cost would need to be borne by other patients. 
Conversely, costs attributable to other patients 
of the institution are not to be borne by the 
program. Thus, the application of this approach, 
with appropriate accounting support, will result 
in meeting actual costs of services to beneficiaries as 


such costs vary from institution to 
institution. However, payments to 
providers of services for services 
rendereé health insurance program 
beneficiaries are subject to the 
provisions of Sections 405.455 and 
405.460." 


18. The provisions of said freeze regulations 


N.Y.C.R.R. 86.21 (k) and 86.17 conflict with the provisions 


of 42.0.8.C., Section 1396 (a) (13) (D>) in thats 


a) Due to the continuing rise of the costs 


of health care services those institutions which were 
receiving reasonable actual current costs in 1975 as 
established heretofore, will not, subsequent to 13875 
be receiving reasonable actual current costs, since said 


regulations do not allow for any increase in.payments to | 


meet the actual rising costs the health care institutions 
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will necessarily incur, particularly those costs for 
reasonable increases in wages and benefits negotiated 
in collective bargaining agreements; and 

b) the provisions of said freeze regulation 
are similarly not in accordance with the standards 
promulgated by the Secretary of Health, Education and 
Welfare as authorized by 42. U.S.C. Section 1396a (a) 


(13) (BD) as set forth above. 


19. The provisions of said freeze regulation 
therefore violate the Supremacy clause of Article VI of the 
United States Constitution and 42 U.S.C. Section 1396€a (a) (13) (D) 


an@ are null, void and ineffectual. 


AS AND FOR A SECOND AND DISTINCT CAUSE OF ACTION: 


20. 42 U.S.C. Section 139€a(b) and the requlations 


authcrized thereuncer and promulcated pursuant thereto by the 
Secretary of Health, Education and Welfare, 45 C.F.R. Section 
201L3(a) provicge in substance that the Secretary of Health, 
Education and Welfare must approve any new or revisec state 


medical assistance plan (Medicaid). 


21. The unilateral implementation of said freeze 
reguiations, 10 N.¥.C.R.R. 86.21(k) and 86.17 by defendant 
Commissioner of Health violates the provisions of 42 U.S.C. 


Section 1396a(b) and of 45.C.F-R. Section 201.3(a) in that said 
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Medicaid freeze constitutes a revision of the Medicaid plan 


unapproved by the Secretary of Health, Education ané Welfare. 


AS AND FOR A THIRD AND DISTINCT CAUSE OF ACTION: 


22. On or about August 24, 1974 the Labor Management 
Relations Act of 1947, as amended, was further amended to provide 
for inclusion of health care employees under the aegis of the Act, 
and thereby pre-empts state governments from regulating or en- 
cumbering labor relations including collective bargaining in the 
health care industry, or from enacting any legislation or 
promulgating any regulations which constructively repeal such 
federal legislation. Section &(d&) of the IRA, as amended, 
29 U.S.C.A. 158(d) provides for special notice provisions for 


the modification or termination of collective bargaining agree- 


ments in health care institutions. Section @(qa), 22 U.S.C.A 


Section 158(g) provides for special notice requirement to 
employers before work stoppages may occur in a health care in- 
stitution. Section 213 of the LMRA, as amended, 29 U.S.C. §183 
provides for the mediation and conciliation of labor disputes 

in the health care industry including the appointment of federal 


fact finders. Section 7, 29 U.S.C. Section 157 provides for the 


rights of employees to "bargain collectively through the 
representatives of their own choosing and to engage in other 
concerted activities for the purpose of collective barcgaining...." 


Section 8(a) (5), 29 U.S.C. Section 158(a) (5) provides that it 
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shall be an unfair labor practice for an employer to "refuse to 


bargain collectively with the representatives of his employ- 


23. Medicaid freeze regulations, 10 N.Y.C.P.R. 
86.21(k) and 86.17 conflict with said provisions cf the LMRA, 
as amended, as they interfere with, encumber and constitute an 
unreasonable restraint on bona fide collective bargaining in the 
health care in@ustry and in that they constrain, restrict anc 


unreasonably limit the ability of a collective barcaining repre- 


sentative to negotiate reasonable wage and benefit increases 


and other monetary items for its members, and thereby discourage 


peaceful resolution of labor Gisputes. 


24. Regulations 10 N.Y.C.R.R. 86.21(k) and 86.17 
are therefore null and void insofar as they constitute an 
unreasonable restriction upon supreme federal labor policy as 
expressed in the LMRA, as amended, pursuant to the provisions 
of the Supremacy Clause of Article VI of the Constitution of 


the United States. 


25. Plaintiffs have no adequate remedy at law and 
will suffer irreparable injury to themselves and their members 
unless the court preliminarily and permanently enjoins the 
defencants from effectuating, administering and enforcing the 


provisions of 10 N.Y.C.R.R. 86.21(k) and 86.17. 


WHEREFORE, plaintiffs request that an order and 


judgment be entered: 
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1) declaring that the provisions of Sections 86.21 (k) 
and 86.17 of the Administrative Fules and Regulations of 
the Commissioner of Health, 10 N.¥Y.C.R.R. 86.21(k) and 86.17 
insofar as they forbid full payment to health care institu- 
tions of the actual reasonable current cost of inpatient 
services, including the costs of reasonable employee wage 
ané benefit increases negotiated in collective bargaining 
agreements, rendered to participants in the New York medical 
assistance plan, are in conflict with the United States 
Social Security Law and the regulations thereunder, par- 
ticularly Section 139€a(a) (13) (D) of Title 42 of the United 
States Code, and therefore violate the Supremacy Clause 
of Article VI of the United States Constitution and are 
void and ineffective; and 

2) directing that as long as New York State 
participates in a plan for medical assistance to the medical- 
ly inéigent under the provisions of Title xIx of the Social 
Security Act it must provide for payments to health care 
institutions of the full actual and current costs of in- 
patient services, including the costs of increases in 


employee wages and benefits negotiated in collective 


bargaining agreements, furnished to eligible, individuals; 


and 
3) declaring that the provisions of Sections 86.21 (k) 
and 86.17 of the Administrative Rules and Regulations of 


the Commissioner of Health, 10 N.Y.C.R.R. 86.21(k) and 86.17 
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insofar as they encumber, restrain ance interfere with, and 


constructively nullify bona fide coliective bargaining in 
the Health Care industry, are in conflict with the United 
States Labor Management Relations Act of 1947, es amended, 


and therefore violate the.Supremacy Clause of Article VI 


of the United States Constitution and are void and 
ineffective; and 

4) permanently, and preliminarily pending e final 
hearing and Getermination of this action, enjoining the 
Gefendants from effectuating, administering and enforcing 
the provisions cf Title 10, Sections 86.21(k) and 86.17 
of the Administrative Rules and Regulations of the Com- 
missioner of Health, 10 N.¥.C.R.R. 86.21(k) and 86.17 
and any other regulation which prohibits or restricts the 
payment of the actual reasonable current costs of health 
care services as mandated in 42 U.S.C. Section 139€(a) and 
the regulations promulgated pursuant thereto; and 

5) @irecting such other and further relief as to 
the Court may seem just and proper, together with the 
reasonable costs and fees of this action. 

Dated: New York, New York SIPSER, WEINSTOCK,HARPER, DORN 


& LEIBOWITZ 
February 6, i976 


By: 

Harry Weinstock 
A Member of the Firm 
Attorneys for Plaintiffs 
Office and Post .*fice Address 
380 Madison Avenue 
New York, New York 10017 
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STATE OF NEW YORK  ) 
COUNTY CF NEW YORK 

LEON J. DAVIS, being duly sworn, deposes and says 
that he is President of the National Union of Hospital and 
Health Care Employees, RWDSU, AFL-CIO and District 1199, 
National Union of Hospital and Health Care Employees, RWDSU, 
AFL-CIO, the plaintiffs herein; that he has read the fore- 
going complaint and knows the contents thereof; that the 
same is true to his own knowledge, except the matters therein 
stated to be alleged on information ane belief, and that as 


to those matters, he believes it to be true. 


Deponent further says the reason this verification is 


made by him is that the petitioners, the Unions herein, are 


unincorporated associations and that he is an officer of 


each of them, to-wit, the President. 


\7—) 


Leox J. Davis 


Svorn to before me this 


AL 


Gay of February, 1976 


ee ty) ree 


LOSES CE H. sonvicny/ a” 
Noias. Pact C. Srate of 7 ory 


tae, 21.127@ 3° 

“ . " lal 
Qualifies 17 Now VYare County 
seu. Exp ee Mers* 1977 


(a: 


ORDER TO SHOW CAUSE FOR PRELIMINARY 
INJUNCTION 


UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


NATIONAL UNION OF HOSPITAL AND HEALTH 
CARE EMPLOYEES, RWDSU, AFL-CIO, and | 
ISTRICT 1199, NATIONAL UNION OF Civil Action 
EOSPITAL AND EEALTH CARE EMPLOYEES, No. Te ees 
RWDSU, AFL-CIO, j 
CMM. 


Plaintiffs, 

ORDER TO SHOW 

Vv. CAUSE WEEE 

TEMPORARY—RE— 
EUGH CAREY, GOVERNOR OF THE STATE OF Le aed 

NEW YORK, and ROBERT P. WHALEN, COM- F2 

MISSIONER OF HEALTH OF THE STATE OF A 
NEW YORK, 


Pee Ls nthe 
Lesticht ow 
Defendants. 


Upon the summons and complaint herein and the annexed 
affidavit of Leon J. Davis, sworn to the 5th day of February,1976 
ana the exhibits ennexed thereto, and upon the afficavit of Judy 


Berek, sworn to the 4th Gay of February, 1976, it is 


ORDERED, that seis idan show cause before this Court 


a0 a ete 
on February | es 197€, at 4 > o'clock in the “‘ noon, or 


as soon thereafter es counsel may be heard in Room GY of 

the United States Courthouse, Foley Square, Borough of Manhattan, 
City and State of New York, why an Order, pursuant to Rule 65 of 
the Federal Rules of Civil Procedure, shoulé not be entered 
‘pending a final hearing and determination of this action, pre- 


liminarily enjoining the defendants from effectuating, administer- 
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ing and entorctne the provisions of Title 10, Section 86.21 (k) 

and 86.17 of the Aa@ministrative Rules and Regulations of the 
Commissioner of Health, 10 N.Y.C.R.R. 86.21(k), 86.17 and any 
ether reculations which prohibit or restrict the payment of the 
current actval reasonable cost of health care services as mandated 


in 42 U.S.C. §1396a an@ the regulations promulgated pursuant 


thereto, together with such other and further relief as to this 
Court may seem just and proper; and it is further 


QEKSnce \ 
ORDERED, that/service of a copy of this Order to 


Show Cause, together with the papers upon which it is made, 

on the defendants or the Attorney General of the State of New 
wt by Neon 

York, on the )C Gay of February, 1976, bhall be deemed 


good and sufficient service. 


Var 
TSSUED AT 


New York, New York 


February Gxt, 1976 


AFFIDAVIT OF LEON J. DAVIS IN SUPPORT OF 
REQUEST FOR ORDER TO SHOW CAUSE 


ITED STATES DISTRICT COURT FOR 
Tdi SOUTHERN DISTRICT OF NEW YORK 


LLL _ LS  S S S  S YS S D GENS S S eee Gc eo e Gm a 


NATIONAL UNION OF HOSPITAL AND HEALTH 
CARE EMPLOYEES, RWDSU, AFL-CIO and 
DISTRICT 1199, NATIONAL UNION OF : 
HOSPI'‘AL AND HEALTH CARE EMPLOYEES, 
RWDSU, AFL-CIO, 


Civil Action 


Plaintiffs, 


Ve 


HUGH CAREY, GOVERNOR OF THE STATE OF 
NEW YORK; and ROBERT P. WHALEN, COM- 
MISSIONER OF FEALTH OF THE STATE OF : 
NEW YORK, 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


LEON J. DAVIS, being duly sworn, deposes 


and says: 


I am President of both the plantiff, NATIONAL UNION 


i 


OF HOSPITAL AND HEALTH CARE EMPLOYEES, RWDSU, AFL-CIO ("National 


Union") and DISTRICT 1199, NATIONAL UNION OF HOSPITAL AND HEALTH 


CARE EMPLOYEES, RWDSU, AFL-CIO ("District 1199"), 
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2. District 1199 is an indivisible part of the National 
Union, which, in turn, is affiliated with the Retail, Wholesale, 
and Department Stores Union, AFL-CIO. 

3. The National Union and District 1199 are labor 
organizations that are engaged in organizing and representing 
employees in the health care industry including, without limi- 
tation, Hospitals, Homes and other health care facilities. 

The National Union operates under a Constitution on a national 
scale in the field described above and District 1199 conducts 
its organizing representation and collective bargaining in the 
geographic area encompassed within the City of New York and its 


environs, as well as in the States of New Jersey and Connecticut. 


4. The plaintiff, District 1199, represents under col- 
lective bargaining agreements over fifty-thousand (50,000) 
employees who work in substantially all of the major voluntary 
Hospitals and Homes in the City of New York, as well as employees 
in Hespitals and Homes in Connecticut and New Jersey. The 
National Union covers approximately a total of eighty thousand 
(80,000) employees inclusive of employees in states other than 
the states above mentioned. The employees so represented by 
both the National Union and District 1199 cover practically the 


whole range of employees in Hospitals and Homes; 1.6. sexvice 
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and maintenance employees, technical employees, clerical em- 


ployees and a substantial number of professional employees. 


ia 


5. In the City of New York, District 1199 has a collective 
bargaining agreement with an Association of Employers; i.e. 
the League of Voluntary Hospitals and Homes of New York, Inc. 
("League"), which bargains collectively on behalf of its 
members with District 1199. The membership of District 1199 
employed by members of the League and covered by the current 
collective bargaining agreement with the League numbers ap- 
proximately forty thousand (49,000). The current collective 
bargaining agreement with the League will, by its terms, 
expire June 30, 1976. 

6. Prior to August 24, 1974, jurisdiction of health 
care employees in the State of New York resided in the New 


York State Labor Relations Board. The Labor Law of the 


State of New York in Section 713 thereof prohibited strikes 


in Hospitals and Homes and other residential care centers 
and, pursuant to Section 716 of the said labor law, provided 
for compulsary and binding arbitration in the event of an 
impasse in negotiations. The plaintiff, District 1199, 
sponsored and advocated this legislation,although it was un- 
popular with a significant segment of the labor movement, in 


order to avert strikes in Hospitals and Homes and to resolve 
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disputes by means of such binding arbitration. Pursuant 

to such law the then Commissioner of Labor of the State of 

New York appointed-panels of arbitrators in 1972 and in 1974 
which rendered awards resolving Gisputes between District 1199 
- and the League, in each case covering a period of two (2) years. 
The current collective bargaining agreement between Distric’ 
1199 and the League is the result of such a panel of arbi- 


trators' awards and expires June 30, 1976. 


7. Effective August 24, 1974, the Labor Management 
Relations Act, as amended, was further amended to include in 
its ambit coverage of all employees in the health care in- 
dustry (LMRA, Public Law of 93.360, 93rd Cong. S. 3203, 

88 Stat. 395). Thus employees in the health care industry 
were accorded the same rights as all other employees whose 
employers re engaged in commerce, in the private sector. 
State was, as a result of such Federal legislation, ousted 
of jurisdiction over health care employees in the field of 
labor relations. Health care employees, by this Congressional 
mandate, acquired the right to strike, picket and engage in 
other concerted activity subject to certain safeguards con- 


tained in the amended Act. These safeguards were designed 


by Congress to facilitate the resolution of disputes between 


Unions and Management in this industry. Simply stated, they 
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consisted of the following: 


1) Certain prerequisite notices served 
on the Federal Mediation and Conciliation 
Service to invoke their intervention and 
aid in the negotiation process. [Sec. 8(d), 
LMRA, as amended, 29 U.S.C.A. 158(d)j 


Failing agreement, the appointment by 
the Federal Mediation and Conciliation 
Service of a Fact Finding Panel to hold 
hearings and to render a Report and Re- 
commendation on disputes to the parties. 
[Sec. 213, LMRA, as amended, 29 U.S.C.A. 
Sec. 183] 


Failing agreement to accept said 

Report and Recommendations, the Union, 
upon serving upon the Employer a re- 
quired statutory notice containing the 
time, date and bargaining unit involved 
is privileged to strike, picket and en- 
gage in other lawful concerted activity. 
The purpose of the statutory notice is to 
afford the Hospital or Home an opportunity 
to Gecide what steps to take to provide 
continued medical care for its patients. 
[Sec. 8(g), 29 U.S.C.A.158(g) 


In enacting the Amendment to the LMRA to bring health care 
employees under its jurisdiction, Congress was well a are of the 
very sensitive nature of the industry ana made these provisions 
for peaceful negotiations. It ill becomes the State to counter~ 
mand this Congressionally expressed purpose by effectively de- 


stroying the basic and vital right of collective bargaining. 


8. Since the National Labor Relations Board has assumed 


jurisdiction in the health care industry, the National Union and 


we 
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| particularly District 1199 has had to resort to Fact Finding 
Boards designated by the Federal Mediation and Conciliation Ser- 
vice and invariably District 1199 has accepted their Recommenda- 
tions. Only on occasions when an Employer has rejected the 
Recommendations and no compromise agreement could be reached 


-have strikes and picketing occurred as a last resort. 


9. The announced policy of the plaintiffs has been and 
still is that rather than resort to economic strife, it would 
accept voluntary binding arbitration to resolve all disputes. 
Such voluntary arbitration is not 2s a rule acceptable to 


managment. 


10. Your deponent is aware that the atmosphere in the 
health care industry has been fouled by the revelations of corrupt 
practices and mismanagement. This scandalous Printer, na- 
turally, tends to pollute the air surrounding the whole in- 
dustry. This is understandable, but at the same time this 
unfortunate circumstance should not be allowed to spill over 
on the workers in this industry. It is important to underscore 
a caveat in this context that the justifiable animus against a 


handful of self-seekers who disgrace the health care industry 


should not be directed against the workers in this industry who 


Giligently and devotedly care for the sick, the infirm and the 
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Gisabled. These workers are entitled to make a living in order 


to support themselves and their families. They are entitled to 
the appreciation of the public for the useful and critically im- 


portant services they perform in the medical field. 


ll. Upon information and belief on November 1, 1975, the 
Commissioner of Health promulgated regulations freezing Medicaid 
reimbursement rates on the already fixed and established basis 
of the 1975 reimbursement rates. This "freeze" prohibits such 
reimbursement rates from being increased to meet the reasonable 
cost of in-patient hospital services that may be incurred in 
order to efficiently provide required services to Medicaid 
patients [86.21(K) of the Rules and Regulations of the giaka 


“gf Hew York 10 W.C.C.R.R.). 


12.This prohibition which freezes the Medicaid rate is not 
ameliorated by regulation 86.17 of the Rules and Regulations 
the State of New York which makes allowances for certain re- 
visions in the pay year but excludes any adjustments for in- 
creases in wages or fringe benefits regardless as to whether 
they represent reasonable costsof Hospitals and Homes in order 
to run the facilities on an efficient basis. Wages and fringe 
benefits are not among the limited exceptions set forth in 86.17. 


Consequently, it is clear that the State regulations are in 
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direct conflict with the provisions of the Federal Social Security 
Act and the regulations promulgated pursuant thereto. They are 
also by this same token violative of the Labor Management Re- 
lations Act. 

13. This freeze, put into effect by the Commissioner of the 
Department of Health,flies in the face of the Social Security Act 
which mandates that the State in its Plan must provide for the 
payment of reasonable costs of in-patient care [Title 42 USC 
1396a(e)(13) DJ]. In other words, the regukiionsadopted by the 


Department of Health of the State of New York to effectuate this 


freeze areinconsistent with the requirements of the Federal Social ! 


Security Act and az therefore void and unconstitutional as in 
conflict with the Supremacy Clause of the United States Consti- 


tution, as I am informed by our attorneys. 


14. Furthermore, upon information and belief, the Commissioner of 


Health failed to submit the said innovations and modifications 


of the Medicaid Plan to the Secretary of H.E.W. as required by 
42 USC 1396a(b) and the regulations authorized thereunder and 


promulgated pursuant thereto by the Secretary of H.E.W. 


15. Boiled down to its essence the impact of this arbitrary 
and capricious freeze of Medicaid reimbursement constitutes an 


effective freeze or moratorium of wage increases and benefits to 


employees and thus unlawfully and invidiously discriminates 
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against employees in the health care industry in New York State. 
To cope with this restriction in peter oni imposed by the De- 
partment of Health, the Hospitals and Homes would be induced to 
cut corners by either lay-offs of employees, diminution of 


services and other economies in food, drugs, and the like. 


16. This application of the new Rules and Regulations 
would not only destroy bona fide collective bargaining, herein- 
after more fully dealth with, but must result in a deteriora- 
tion of medical services and a diminution of efficiency in in- 


patient care; all in clear violatior f fhe Social Security Act. 


L2a The Federal statute and regulations do not allow the 
State to single out the essential services performed by workers 
for a freeze or moratorium on wages and other fringe benefits. 
On the contrary, Federal law mandates payment of all reasonable 


costs including those attributable to wages and fringe benefits. 


18. Such a freeze on wage increases and/or ere to 
employees, in contravention of the Federal law, contravenes 
the national labor policy expressed nequivocally in the Labor 
Management Relations Act, as amended. It makes a nullity, if 


not a mockery of: 


1) Bona fide collective bargaining for 
health care employees, contrary to law. 
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It renders the services of the Federal 
Mediation and Conciliation Services 
futile, contrary to law. 

Tt turns the Fact Finding Boards into 
an exceyvcise in futility, contrary to 
law. 

19. What it accomplishes, contrary to the aim, purpose, 
and policy of the Labor Management Relations Act, as it applies 
to the health care industry, is to leave no alternative but the 
instrumentality of strike, picketing and other lawful concerted 
activity guaranteed and protected by the Federal Act for employees 
in the health care industry. 

20. Such a result unilaterally effectuated by the unlaw- 
ful regulations ef the Department of Health of the State of 
New York is to be deplored and should be enjoined to prevent the 
irreparable damage that it is bound to cause to patients, 


workers and the public who will be the innocent victims of 


such arbitrary and unlawful action. 
21. The impact of this freeze has already had an injurious 
effect upon the National Union and its members. Recently, the 


National Union organized and was certified as the collective 


bargaining agent for the service and maintenance employees 


of Lakeshore Nursing Home, located in Rochester, New York. 


After an impasse in negotiations, the Federal Mediation and 
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Conciliation Service appointed a Fact Finding Board. This 
Board conducted hearings on the disputes between the parties. 
The Board issued its Findings and Recommendations. The Union 
was willing to accept the Board's recommendations for settle- 
ment. Because of the impending Medicaid freeze, the Employer 
rejected the recomnendations. Thus, the Medicaid freeze 
regulations frustrated the efforts of Fact Finding and made its 
reasonable efforts at settlement an impossibility. As a result, 
the National Union was compelled to serve the statutory strike 
notice and thereafter to commence striking and picketing. 

22. Thereafter, and during the strike, and on or about 
December 29, 1975 the National Union and Lakeshore Nursing 
Home, in a further effort to settle the strike, entered into a con- 
ditional collective bargaining agreement providing for wage 
increases of a much more modest nature than that found reason- 
able by the Fact Finding Report. Mindful of the freeze promul- 
gated by the Commissioner of the Department of Health, the 


Employer insisted on inclu¢.ng the following provision in 


Appendix C, Subdivision (4) of the said collective bargaining 


agreement: 
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"It is understood and agreed that 

if the appropriate New york State 
authorities reject the rate adjust- 
ments as requested by the Employer, 
then, and in that event, this Agree- 
ment in its entirety shall be deemed 
null and void and the Union may con- 
tinue the present strike and picketing 
against the Home." 

23. Despite sincere and diligent efforts made to obtain 
approval of reimbursement for this moderate wage increase, the 
Department of Health, pursuant to its freeze on wages and 
other fringe benefits, rejected the application therefor 
delivered to it by hand, and issued a letter of refusal dated 
December 31, 1975 to that effect. A copy of that letter is at- 
tached hereto, marked Exhibit "A". (See also accompanying af- 


fidavit of Judy Berek). As a result, the agreement became null 


and void and the strike continued. 


24. It is weil to bear in mind that Medicaid costs re- 
present a substantial part of the income of Hospitals and Homes. 
The extent of costs depends naturally on the location of the 
Hospital, Home or other medical facility. If located in a 
neighborhood populated by poor and indigent people, the extent 


sharply rises. If located in areas less inhabited by indigent 


persons, the extent declines. In any event, the range of 


impact runs between about 25% and S0%. It is evident that 
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the Medicaid freeze can thus have a widespread and deleterious 


effect on the delivery of Medicaid services in sharp conflict 


with the Social Security Act and t regulations thereunder. 


25. BR recent article appearing in the January 16, 1976 
issue of the Journal of American Hospital Association has a 
very relevant ané revelatory quote in it from Mr. William 
Abelovw, executive director and counsel for the League of 
Voluntary Hospitals and Homes, Inc., which states: 


"'rhe state health department already 
has served notice on the voluntary 
system that it should no longer ex- 
pect to be reimbursed or have reim- 
bursement adjusted as a result of 
labor settlements. The question is 
in what position does this place 
Local 1139. It will make our task 
simpler in dealing with the unions. 
If we have no money, we can't offer 
any. What happens at this crisis 
point, however, remains to be seen. 
t don't know how easy it's going to 
be for the voluntaries and the unions 
to face up tc that situation. Will 
the unions simply sit by and accept 
no money as a fact of life?’ 


"Complicating the matter, Mr. Abelow 
says, is that, as of Jan. 1, 1976, 
League members under contract with 
Local 1199 are scheduled to pay an 
extra two percent to the union's 
pension welfare funds. ‘With reim- 
bursement the way it is, there are 
a number of institutions that simply 
are not going to be able to do that,' 
he states. On top of all this, he 
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adds, the voluntary hospitals will be 
bargaining with the major unions 

under the new provisions of the Na- 
tional Labor Relations Act without 

the specter of compulsory arbitration." 


> York City Hospitals: The Finan- 
C Crunch, 50 Jo. Amer. Hosp. Assoc. 
cea 
gan, 16, 1976] 


26. A recent written communication sent to the Metro- 
politan New York Nursing Home Association by the defendant 
Commissioner through his deputy Commissioner demonstrates the 
flat refusal of the defendants to allow repayment to health 
care institutions for negotiated wage and benefit increases. 
In response to a telegram sert to the defendant Commissioner 
by the President of the Association the deputy commissioner 
in a letter dated December 11, 1975, stated: 

"Your Association must be aware 
that no 1976 Medicaid rate in- 
creases will be granted because of 
labor negotiations. This policy 
is set forth in amended section 
86.17 of the Commissioner's Rules 


and Regulations. . ." 


Said letter is annexed hereto as PFehibit “RB. 


27. Thus, it is crystal clear that these unlawful re- 
gulations of the Department of Health not only defy the Social 
Security Act but they suppress and in effect abolish bona fide 
negotiations, fact finding and all other provisions of the LMRA 


with a stroke of the pen. 
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28. foreover, the effectuation of this freeze, mainly 
aimed at freezing wages at the 1975 reimbursement level, re- 
presents a very serious invasion of the fundamental right of 
bona fide collective bargaining in a field where such bargaining 
is long overdue and critically necessary. In this connection, 
it must be borne in mind that wages and salaries represent about 


sixty (60%) percent of Hospital and Home costs and such costs 


are an inextricable part of the actual reasonable costs of in- 
patient care in order to provide efficient medical service 
mandated by the Social Security Act. To freeze such wages or 
other necessary benefits at the 1975 level is unreasonable and 
a subversion of the obligation of the Department of Health to 
conform to the reimbursement for actual reasonable costs to 


provide efficient service. 


29. As aforesaid, the collective bargaining agreement, 
now in effect between the League and District 1199, expires 
June 30, 1976. Negotiations for a new agreement to replace the 
expiring agreement will doubtless commence in or about May of 
1976. There are over fifty (50) voluntary Hospitals and Homes 


involved in these negotiations as members of the League. As 


already stated, approximately forty thousand (40,000) employees 


performing various types of services are affected. All of these 
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Hospitals and Homes are directly affected by the Medicaid freeze 
regulation instituted by the Commissioner of the Department of 
Health in varying degrees. The regulations are being uniformly 
and adamantly enforced. The enforcement of this freeze will 
render these city-wide negotiations and collective bargaining 
virtually nugatory. This arbitrary and capricious prohibition 
of adjustment of Medicaid reimbursement rates to conform with 
reasonable costs of in-patient hospital services, violative of 


the Social Security Act, will open a Pandora's box of mischief 


and conflict that will represent a hazard to the public. 


30. I have shown that the freeze runs counter to the whole 
scheme of labor relations affecting the health care industry, 
as designed by Congress in the Labor Management Relations Act. 
The Federal policy in labor relations will be regulated out of 


existence in the health care industry by the State of New York. 


31. Only the strike weapon will remain to vindicate the 
normal an@ natural aspirations of employees in the health care 
industry, who will be relegated to using this strike weapon 
regardless of their preference to settle their differences peace- 


fully without resort to strike. 


32 The continuation of this unlawful freeze has, as 


above explained, already caused injury and loss to members of t 
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the National Union employed in Lakeshore Manor Nursing Home. 

It will interfere with and, contrary to law, adversely affect 
both the National Union's and District 1199's ability to engage 
in organizing employees in the health care industry. It will, 
in addition, prevent bona fide meaningful collective bargaining 
with other employers in the industry whose contracts will expire 
prior to June 30, 1976, and, for that matter, after Cune 30, 
1976. Most emphatically, this unlawful freeze which violates 
the Federal Social Security Act, ', if it is not enjoined and 
held to be void and unconstitutional, foreclose the possibility 
of peaceful, bona fide collective bargaining with the League 

by overriding the provisions of Federal law as it ‘applies to 


employees in the health care industry. 


33. It must be borne in mind that the freeze of rate 
reimbursement in the State of New York will also inevitably 
haunt the negotiations of the National Union in the health care 
industry in states other than New York State and thus cause a 
complete break-down in the effectuation of Federal scheme that 
the plaintiffs are entitled to have protected against such 


unlawful interference. 


34. Your deponent calls to the attention of the Court 


that the attorneys for the plaintiffs are submitting a complaint 


AOR en Oe 


cee eee 6 eter ee eee se ee mene Fm 
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and brief herein which sets forth more fully the legal basis 

upon which your deponent claims that the freeze of Medicaid by 
the Commissioner of Health is in violation of the Social Security 
Aet and its requirements and in contravention of the Supremacy 


Clause of the Constitution of the United States. 


35. In view of all of the foregoing, your deponent 
earnestly and respectfully asks this Court to grant the relief 
requested by the plaintiffs in their complaint submitted to the 


Court in this proceeding. 


- Davis 


Sworn to before me this 


Yf sO Ae bee ee 
rath . CE 1A UBLIC, State of Ney 
GR aay of Abuumep, 1976. nee oe 
of Qualified in New Yory to 
Commission Expires March 35, tert 


ein a e sf’ 
we ter a OP en ee HX. Voqomae rr 
Notary Public/ 
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STATE OF NEW YOR! DIVISION Gi: 
* pocascl = gwen rag HEALTH ECONOMICS 
DEPARTMENT OF HEALTH 


> WILLIAM FLMC CANN 


TOWER BUILDING ASSISTANT COMMISSION E 
P. WHALEN, B.D. EMPIRE STATE PLAZA , i DONALD A. DAVIDGFE 
feiss ALBANY, NEW YORK 12237 Se aaa e 


December 31, 1975 


. 
Fo Fan OR FS Nh Imo Te OO OE A DOT OBIE 


Mx. Vito P.-Laglia 
Lakeshore Nursing Home 

425 Beech Avenue ; 
Rochester, New York ° 14612 


I am in receipt of your letter of December 29, 
in-which you reguest that the 1976 reimbursement rate 
& : une 
a 3 
9) and for certain expenditures ox losses 
ng the recent strike. 


The portion of your appeal for a rate adjustment 
‘which has by far the greatest fiscal impact is the increased 
Seleries. We are eble to reply to that portion 
tely and will review the other elements in your eppeal. 
As I am sure you are aware, Medicaid prospective 
rates are established by applying an inflation projection 
factor to reported allowable historical costs. The factor 
“used is developed from the price movement of materials and 
supplics used by nursing homes and from general salary in- 
creases that have been negotiated in the geographic area in 
whieh the fesility is located. The projection factor is not 
Yelated to the cizrcumstances existing in an individual facility. 
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tir. Laglie ~2e - December 31, 31975 


“eu 

in certain instances a fucility that experiences 
cost increases that ere in excess of the inflation factor 
used in establishing the reimbursement rate may appeal for 
a pete Tevesi os. am enclosing for your information 2 copy 
of our current xules regarding such appeals and you will note 
fret there is mo abihcrity for the State to imcresse an 
established rate as the result of salary negotiations. Therefore, 
che salery increases which vere negotiated by your facility can 
mot be considered eas appealable items. 

You are no doubt aware that Governor Carey hes pro- 
posed 2 1975 freeze on residential health care fecilicy rates. 
Tf the Legislature adopts e freeze, there would of cours be 
no new projection factor. Beyond calling this matter te your 
attention, we must await the deliberations of the Legisleture 

sess 


>? 
° eh FA 
et the 1676 


Sincerely yours, 


d 1 he 
ra ae 
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STATE OF NEW YORK DIVISION OF HEALTH 7) 
; oe FACILITIES, ECONOMICS, AND 
DEPARTMENT OF HEALT PREVENTIVE HEALTH SERVICES 


ste © TOWER BUILDING FRANK T. CICERO, MLO. 
Pet BAN ALEN, YD. EMAPIRE STATE PLAZA Si Ee oe eens Pe 
edn ALBANY. REW YORK 12237 


N75-311 


December 1l, 


‘A. Lee lachtwmean, 2.0). 
President 

Netropolitan New York 
Nursing Home Association 
450 East 63rd Street 

New York, New York 10021 


Dear Doctor Lichtman: 


Doctor Whalen has asked me to reply to vour 
telegram concerning the Local 144 strike notice. 


Our office for New York City Affairs is fully 
informed about this serious problem, and will act as 
our liaison should specific response be requiree of 
this Department. In addition, we have been in touch 
with Regional NEW staff and the Federal mediator. All 
necessary steps will be taken to protect patients, in- 
cluding location of replacement staff. 

Your Association must be made aware that no 
1975 Medicaid rate increases will be granted because of 
labor negotiations. This policy is set forth in amended 
section 86.17 of the Conmissicner's Rules and Rezulations, 
as transmitted on October 31, 1975 in Nospital Memorandun 
75-160. 
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Doctor Liéhtman -~2- December 11, 1975 


In addition, Governor Carey has proposed a freeze 
on nursing home rates. If the Legislature adopts this portion 
of the Governor's fiscal refomns, it is cbvious that no rate 
increases will be granted. 


Patients must and will be protected, but rate in- 
creases can not be counted on as a way of solving your labor 
prooiems. : 


Sincerely yours, 


j 


Le tht, (ectl ah 
ne 7. Cieexro,” ag D. 


Deputy Commissioner 


| 
| 
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AFFIDAVIT OF JUDY BEREK IN SUPPORT OF 
REQUEST FOR ORDER TO SHOW CAUSE 


UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF “EW YORK 


NATICNAL UNION OF HOSPITAL AND HEALTH : 
CARE =2IPLOYEES, RWDSU, AFL-CIO and 
DISTRICT 1199, NATIONAL UNION OF : 
HOSPITAL AND HEALTH CARE EMPLOYEES, 
RWDSU, AFL-CIO, 


os 


CIVIL ACTION 


Plaintiffs, : No. 
Vie s AFFIDAVIT 
HUGH CRREY, GOVERNOR OF THE STATE OF 2 


NEW YORK; and ROBERT P. WHALEN, COM- 
MISSICXER OF HEALTH OF THE STATE OF 
NEW YCRK, 


eo 


Defendants. 


JUDY BEREK, being du’y sworn. deposes and says: 

I am Legis’ative Director for District 1199, National 
Union of Hospital and Health Care Employees, RWDSU, AFL-CIO 
("Histract. 1195") 4 

I participated in the final steps of negotiations at 
Lakeshore Nursing Home when the collective bargaining agreement 
was finally executed between the parties on December 29, 1975. 
Since reimbursement to the Home from the New York State Depart- 
ment of Health was a precondition for the said collective bar- 


gaining agreement to become effective, I became involved in 


Py 
€ 
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the approval for reimbursement for the wage increase included 
in the said Agreement with the New York State Department of 
Health. Consequently, I caused the collective bargaining 


agreement dated December 29, 1975 to be delivered to the office 


of Mr. McCann at the Department of Health together with papers 
of calculations prepared by the Employer in connection with the 
cost accounting relative to the reimbursement necessary to meet 


the contractual wage increase. Although the contractual wage 


increase involved thirty cents (30¢) per hour, twenty cents 
(20¢) of the said increase was eukomatically effectuated as a 
result of the State Minimum Wage Law thet went into effect 
January 1, 1976. There therefore remained an increase of 

ten cents (10¢) an hour to be approved for reimbursement. 

I then inquired regarding any re that was taken 
with respect to the said reimbursement and I was informed by 
Mr. Donald Davidoff in Mr. McCann's office in the Department 
of Health in Albany that the matter would not be cnmvibend® 
at all since there was in effect a Medicaid freeze. Upon - 


later inquiry in the same Department of Health, it was 


suggested to me that *he matter would be looked into, but, . 


at the same time I was assured that nothing could be done in 
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connection with such reimbursement due to the Medicaid freeze. 


“4 Le Fgh 


Jn@y Berek 


% 


Sworn to before me, this 4 — 


day of Llores” » 1976. 


Notary Publi 
FLORENCE:H. 
HOTARY PUSLIC, Sete of New York 
Ms. 31-°O7ERRY 
Quelitied in New York County 
Commission Expires Merch SQ, 1977 
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AFFIDAVIT OF RICHARD DORN IN SUPPORT OF 
PLAINTIFFS' APPLICATION FOR PRELIMINARY 
INJUNCTION 


| UNITED STATES DISTRICT COURT FOR THE 
| SOUTHERN DISTRICT OF NEW YORK 


NATIONAL UNION OF HOSPITAL AND HEALTH 

CARE EMPLOYEES, RWDSU, AFL-CIO, and 

DISTRICT 1199, NATIONAL UNION OF : Civil Action 
HOSPITAL AND HEALTH CARE EMPLOYEES, No. 76 Civ. 645 
RWDSU, AFL-CIO, 


Plaintiffs, 
Ve 
AFFIDAVIT 
HUGH CAREY, GOVERNOR OF THE STATE OF 


NEW YORK, and ROBERT P. WHALEN, COM- 
MISSIONER OF EEALTH OF THE STATE OF 


Defendants. 


STATE OF NEW YORK ) : 
COUNTY OF NEW YORK ) S5-:: 


RICHARD DORN, being duly sworn, deposes and says: 


1. Iam a member of the firm of Sipser, Weinstock, 
Harper, Dorn & Leibowitz, attorneys for the plaintiffs in this 
case. I submit this affidavit in support of plaintiffs' applica- 


tion for a preliminary injunction. 


2. Iwas the attorney of record in a number of recent 
cases in which hospitals sought injunctions against District 1199 
National Union of Hospital and Health Care Employees, RWDSU, 


AFL-CIO alleging that their employees, members of District 1199, 


Affidavit of Richard Dorn in Srvport of Plain- 
tiffs’ Application for Preliminary Injunction 


| 
| had engaged in work stoppages in violation of the collective 


| bargaining agreements. The work stoppages were in protest of 


‘aie laying off of members of District 1199 at each of the in- 


! stitutions. See St. Luke's Rospital Center v. District 1199, etc. 


et al., 76 Civ. 655 (S.D.N.Y. 1976): The Brookdale Hospital 
Medical Center v. District 1199 Nat'l. UU. .of Hospital and Health | 


| ee Employees, RWDSU, AFL-CIO, 76 Civ. 672 (S.D.N.Y. 1976); | 
{ . | 


| New Rochelle Hospital Medical Center v. District 1199, etc., et al,, 
{ ne : 


| 76 Civ. 849 (S.D.N.¥. 1976); Beth Abraham Hospital, A Division | 


of Montefiore Hospital and Medical Center v. District 1199, etc. 
76 Civ. 673 {(8.D.N.2. 1976). 


3. In each of these cases the Administrator of the 
| hospital or some other high official testified that the iayoffs 
were instituted because of the Medicaid freeze, as a result of 
which the hospitals were unable to obtain any increases over 
their 1975 reimbursement rates. They thus were forced to layoff 


members of District 1199 as an economy measure. 


4. In Brookdale the layoffs amount to over 300 
employees. The number of employees laid off at New Rochelle 
exceeds 40, while over 20 employees have been laid off at 


Beth Abraham and St. Lukes. 


5. These layoffs have already taken place and are 


a further indication of the irreparable harm already suffered 


Affidavit of Richard Dorn in Support of Plain- A-47 
tiffs' Application for Preliminary Injunction 


{ 
| by plaintiffs and its members, and are additional proof that | 


| injunctive relief is absolutely essential. 


Mahe Yor. 
Richard Dorn 


Sworn to before me this 


Ya day of March, 1976 


open ea Yoto® 


eres 7. PST OS 


Me ory Pda fr. tt af ioe York 
Cute ir et Seid 
tera S "OE ty aee8 "4 Ce Gite, ee k Vs Cie 
Gate: ceosSes Bi Stiwe secs: SO; 1976 


OPINION OF METZNER, D.J. 


Plaintiffs, the National Union of Hospital 
and Health Care Employees, RWDSU, AFL-CIO, and District 
1199 of that union (hereinafter collectively "the unions"), 
move for a preliminary injunction to bar the enforcement 
of two recently promulgated regulations of the defendant 
Commissioner of Health of the State of New York. These 
regulations, it is claimed, effectively freeze the rate 
of Medicaid reimbursement at 1975 levels. 10N.Y.C.R.R. 
§§ 86.21(k), 86.17 (eff. Nov. 26, 1975). 

The action seeks declaratory and injunctive 
relief besed on the claim that such a freeze of Medicaid 
rates is in violation of two federal statutes. The 
first is 42 U.S.C. § 1396a(13)(D) which requires 


reimbursement to hospitals and nursing homes for the 


full reasonable cost of health care services rendered 


pursuant to the statute. The second is the Labor- 
Management Relations Act of 1947 (LMRA), 29 U.S.C. 

§ 141, et seaq., which is claimed to be violated because 
the freeze places an undue burden on free collective 


bargaining. 
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Section 86.21(k) of Title 10 provides: 
"(k) Effective for fiscal years ending 
in 1976 and thereafter allowable costs per 
unit of service (in-patient day, clinic 
visit, etc.) in a base year will not include 
any cost increases over the prior year which 
are in excess of the inflation factor used 
by the department in determining the reimburse- 
ment rete in effect during such hase year unless 
the cost increases in the base year resulted in 
a rate revision during the rate year in accord- 
ance with section 86.17 of this Part." 
(10 8. YC. 8.8. § 66.211(k).) 
Section 18.17 does not include any provision for a raise in 
reimbursement due to a negotiated contract with a union 
for an increase in wages. 

There is no question that labor is the major 
expense in the operation of a health care facility. The 
record shows that health care facilities have already 
stated to the unions that pay increases over present 
levels will be impossible as contracts come due, since 
such increases would not be covered by Medicaid reimburse- 
ment except for an inflation factor’ determined by the 
Department of Health. The department takes the position 
that rate increases cannot be relied on by provider 
health services to solve their labor problems. Hence, 


the union brings this action to declare the regulations 


void. 
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The defendants claim that this action is 
premature, since payments under existing contracts have 
not been affected, that plaintiffs lack standing to sue, 
and that the regulations do not conflict with either of 

federal statutes relied on by plaintiffs. 

As to the state's claim that the action is 
premature, the complaint states that astrike has already 
been prolonged, and a collective bargaining agreement 
rendered null and void because of the ap, lication of the 
regulations. The plaintiffs also claim that they have 
been informed by employers that the Medicaid freeze 
precludes een pene eo of any increase in wages when 
the. present contract expires on June 30, 1976. 

Obviously, it is advantageous to negotiate a 
new contract in advance of the expiration date of the 
existing contract. The wage question is already being 
Giscussed. The impact of the regulations is being felt 
now. It would be counter-productive to await a strike 
in July before deciding the issues presented by this 


application. 


We come then to the question of standing. As 


the most recent expostulation of standing has put it, 


reg 
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the plaintiff must allege that he himself has suffered 
"“'some threatened or actual injury resulting from a 


putatively illegal action... .’" Warth v. Geldin, 


422 U.S. 490, 499 (1975) {citation smitted). This has 
been characterized as the minimum constitutional mandate 
of Article III. 

The Court went on to state that "even when the 
plaintiff has alleged injuries sufficient to meet the 
‘case or controversy' requirement, this Court has held 
that the plaintiff generally must assert his own legal 
rights and interests, and cannot rest his claim to relief 
on the legal rights or interests of third parties." Id. 
(citations omitted). 

Finally, when it comes to the prudential rules 
of standing, the source of the claim to relief assumes 
critical importance, and in such cases the question is 
whether “the constitutional or statutory provision on 
which the claim rests properly .. . be understood as 
granting persons in the plaintiff's position a right to 
judicial relief." Id. at 500 (footnote omitted). 

Standing requires that the plaintiffs have 


such a personal stake in the outcome of the controversy 
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that the questions will be framed with Reoceeuee speci- 
ficity, contested with necessary adverseness, and 
pursued with necessary vigor. See Flast v. Cohen, 

392 U.S. 83, 106 (1968); Baker v. Carr, 3€9 U.S. 186, 
204 (1962). 

In the instant case, plaintiffs argue that 
injury in fact alone justifies their lawsuit. Injury is 
alleged to flow from the administrative action taken by 
the state since it fails to include pay inereases in 
Getermining the reasonable cost of in-patient services 
rendered to Medicaid patients and reimbursed by state 
scarmanive to health care institutions. Injury is also 
claimea because the state action is alleged to interfere 
with the statutorily protected right of collective 
bargainins. 

Under federal law, all states which provide 
federally supported Medicaid payments must reimburse the 
full actual reasonable cost of those services so that no 
non-Me@icaid patient is burdened with any portion of the 
expense of patients who are Medicaid covered. 42 U.S.C. 


§§ 1396(a) (13) (D), 1395x(v)(1)(A); 45 C.F.R. § 201.2; 


20 C.F.R. §§ 205.30, 405.402. In this case the direct 
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injury, if any, is to two possible groups. The first 
group is composed of the health care institutions 

which are being limited to reimbursement for Medicaid 
patients at 1975 levels of payment, plus an inflation 
factor. If this limitation tails to satisfy the require- 


ment for reimbursement for the reasonable cost of 


services rendered, it is the right and duty of the 


hospital to seek redress. They are in the best position 
to review and justify all the elements that are to be 
considered in arriving at a judgment as to what may be 
the reasonable cost of servicing a Medicaid patient. 
Conceivably, it could be determined that the negctiated 
labor cost is not reasonable because the employers did 
not bargain in good faith since they knew that whatever 
the result might be, they could automatically obtain 
reimbursement under the Medicaid formula. This possibility 
is not far-fetched in view of plaintiffs’ allegations 
that the employers are using the freeze as a reason for 
not granting any increase in wages. 

A second group directly injured would be those 
patients who would be charged disproportionately higher 


rates by reason of limitations in reimbursement for 
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Medicaid patients. Such patients would include private 
patients or those insured by Blue Cross or Medicare. 

However, there is no statutory provision in 
the federal legislation providing for Medicaid programs 
which can be understood to afford plaintiffs a right to 
judicial relief. The legislative history of the 
statute reveals no intent to protect health care 
employees. In other words, the "logical nexus between 
the status asserted and the claim sought to be adjudicated” 
(Flast v. Cohen, 392 U.S. 83, 102 (1966)), is not present. 

Plaintiffs have failed to show standing under 
any of the relevant indicia to seek relief for any 
claimed violations of 42 U.S.C. § 13962. 

The second ground alleged as justifying the 
relief sought is based on a claimed interference by the 
state with the unions' right to free and unhindered 
collective bargaining. The plaintiffs argue that by 
freezing the Medicaid reimbursement rate, health service 
providers are rendered unable to bargain freely with the 
unions, and that thus, the state regulations are in con- 
flict with and preempted by the provisions of the LMRA. 


It is their position that they are entitled to an 
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increase in wages in excess of current levels, plus a 
percentage reflecting the inflation rate for the present 
year. Under this theory, plaintiffs clearly have a 
stake in the outcome, and are within the protective 
intenaément of the LMRA. Accordingly, if, under a 
provision of the LMRA, there is a right that may be 


enforced in this area against the state, the unions 


would have standing to raise such a right. 


However, the court has reached the conclusion 
that plaintiffs fail to state a claim under the LMRA. 


Plaintiffs rely on several sections of the 


LMRA to show that the state action interferes with 
federal law. They cite Section 7, 25 0.8.8. $157, which 
guarantees the right to tree bargaining, and Section 8, 
29 U.S.C. § 158, which makes a refusal to bargain in 

good faith an unfair labor practice. E.g., NLRB Vv. 
Insurance Agents' Int'l Union, 361 U.S. A777, 485 (1960). 
The state's action does not prevent the employees from 
joining organizations of their own choosing or from 
bargaining collectively through oldie se hiioits of 

their own choosing or from engaging in the other activities 


covered by Section 7. 
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Section 8 is directed against the employer. 
The state, however, is not the employer. Plaintiffs 
have cited no authority which holds that an independent 
business decision by one not a party to the collective 
bargaining agreement exposes that third party to suit 
under Section 8. 

Furthermore, the freeze does not prevent the 
employers from bargaining in good faith. In the first 
place, the available sources of income are not limited 
to Medicaid reimbursement. Secondly, limitations on the. 
sources of income do not connote refusal to bargain in 
good faith. Such limitations are important factors in 
arriving at the ultimate agreement. 

It is undoubtedly true, as shown by the authority 
relied on by plaintiffs, that the state may not legislate 
in conflict with an area of federal preemption, and that 
hence, a state statute compelling arbitration was invalid 
as against federal law which makes collective bargaining 
and arbitration voluntary. North Shore University Hospital 
Vv. Lévine, 90 L.R.R.M. 2529 (B.D.N.¥. 1975). This is a 


far cry from what is claimed in this case. 
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Similarly, the statement by the fact finder 
in Waterbury Hospital and District 1199, Case No. H.C. 
175-732-3.0.1., to the effect that he could not be 
limited by a policy of the Connecticut Commission on 
Hospitals and Health Care that it would not approve 
hospital budgets which reflected an increase in labor 
costs in excess of 9 per cent, is not in point. 

The motion for a preliminary injunction is 


denied and the complaint is dismissed. 


So ordered. Z 7 
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JUDGMENT 


| UNIV SUAYES LTSTRICT COURT 
SOUTHERN DPS ix Out OF lag oy Y Orh 


NATIONAL URION OF HUusrTval akb : 76 Civil 645 (Ch) 
HEALTh CAitis aiPLIVEus, RWDSU, Alru= C10; 
and DIS PATOL 1199, WaTIVLAL Uw 2) eee 
HOSETTAs. AD linda TH CAA auPLOVes, JUDGMENT 
RWDLSU, AFL-CIO $ 

Pldintfrfs 


| -against- 


HUGH CARE, Governor of the State of 

hew York and HOBLT P. WRALEN, ‘ 

Comuissioner of health of the State 

of Wew Yors $ 
Defendants 


aps. a a» Se a as ta ee ee ee ee 
Plaintiffs having moved the Court for a preliminary injunction 


and the motion having, come on to be heard before the Honorable 


Charles M. tietzner, United States District Juage, and the Court 
thereafter on viarch 23, 1976, having handed down. its opinion 
denying motion for a preliminary injunction and diswissing the 


|complaint, it is, 


ORDERED, AUJULGED and D¥uAssD: That defendants HUGH CAREY, 


Governor of the State of New York and ROBERT P. WHALEN, Commissione 


WATIONAL UNIUn OF KOSPTYAL AND HZALTH CARE EMPLOYEZS, RWDSU, AFL- 


. cs 
sri? S\CIO, and DTSYRICY 1199, NATIONAL UNION OF HOSPITaL AND HEALTH CARE 


EMPLOVEuS, RWDSU, AFL-CIO, dismissing the complaint. 
| 


Dated: New York, N.Y. 
March 26, 1976 


of Eealth of the State of hew York, have juagment against scaiote 


niente 
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NOTICE OF APPEAL 


UNITED STAVES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


WATIONAL UNION OF HOSPITAL AND 

HEALTH CARE EMPLOYEES, RWDSU, AFL-CIO, 
an@ DISTPICT 1199, KATIONAL UNION OF 
EOSPITAL AND HEALTH CARE EMPLOYEES, 76 Civil 645 (CMM) 
RWDSU, 2FL-CIO, : 


Plaintiffs, 


NOTICE OF APPEAL 
' -against- 


RUGH CAREY, Governor of the State 
of New York and ROBERT P. WHALEN, 
Commissioner of Health of the State 
of New York, : 


Defendants. 


Notice is hereby given that National Union of 
Hospital and Health Care Employees, RVDSU, AFL-CIO, and 
District 119°, National Union of Hospital anc Fealth Care 
Employees, RWDSU, AFL-CIO, plaintiffs abcve-named, hereby appeal 
to the Uniteeé States Court of Appeals for the Second Circuit 
from the final judoment dismissine the complaint entered in 


this action on the 26th day of March, 1976. 


Dated: New York, New York 
April 21, 1276 


SIPSER, WEINSTOCK, HARPER, DORN 
& LEIBOWITZ 


Ht F oo 
feet web! f 

a ee ae Te ee 
Richard Dorn 


Attorneys for Flaintiffs 
Office and Post Office Address 
320 Madison Avenue 

New York, New York 10017 


